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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 4580of 2013
U/s 447/34 of I.P.C.

State

-Vs-

Sushil Patani &
Sumitra Patani.

…..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Anupam Ray, Advocate…….................for the accused-persons. 

Date of Evidence : - 28-09-18, 15-10-18;
Date of S.D : - 22-05-19;
Date of Argument : - 22-05-19;
Date of Judgment    : - 31-05-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 06-11-13

one Hasinur Rahman lodged a First Information Report before the In-Charge

of  Chagolia Out Post,  stating that  accused persons  had  forcibly tried to

possess his land towards northern side of his land mentioned in the ‘Topsil’

where he and his family live.  Accused persons illegally erected bamboo

fence in the night in the  North side of his compound with intent to take

possession of land. When he and his family members reached that place on

next day morning and asked accused as to why they had taken possession

of their land then, on the behest of accused Sushil Patani accused Sumitra

Patani set fire on their own house. They and some people gathered at there

extinguished fire.  Accused persons threatened to kill  him. On receipt of

ejahar, the In-charge of Chagolia Out Post entered it in G.D. being the no.

142,  dated  06-11-2013 and  forwarded the  ejahar  to  the  O/c  Golakganj

police station for necessary action.        

2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  Golakganj P.S.

registered  a  case  being  the  Golakganj P.S  case  no.946 of  2013,  u/s
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143/447/436 of I.P.C and launched investigation of  the case.  During the

period of  investigation  of  the case,  the  Investigating Officer  visited  the

place of occurrence, prepared sketch-map of the place of occurrence and

examined  witnesses.  On  completion  of  investigation  of  the  case,  S.I

Manindra  Nath submitted  charge-sheet  of  the  case  against  the  above

named accused persons u/s 447/294/34 of I.P.C.

3. In pursuant to the court process, accused persons appeared before

the  Court  and  they  were  allowed  to  go  on  bail.  Copies  of  relevant

documents were furnished to accused persons.  After  having heard both

sides and considering the material on record, the particulars of offence u/s

447/34 of  I.P.C.  were  read  over  and  explained  to  accused-persons.  Thy

pleaded not guilty and claimed to be tried.

4. During trial, prosecution side examined four numbers of witnesses.

In view of the evidence on record, accused were examined and recorded

their statements u/s 313 of Cr PC. The pleas of accused were of total denial

and declined to adduce evidence in their defence. I heard arguments put

forwarded by learned counsel for both sides.

POINT FOR DETERMINATION IN THE INSTANT CASE IS:

5. Whether  the  accused  persons  on  05-11-13,  in  the  night,  in

furtherance  of  their  common  intention,  committed  criminal  trespass  by

entering into the land belonged to complainant with intent to commit an

offence and thereby committed an offence punishable u/s 447 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Hasinur Rahman, complainant of this case deposing as p.w.1 stated

that  Ext.1  is  his  ejahar  and  Ext.1(1)  is  his  signature.  He  knows

accused-persons. The incident took place in the year 2013 and at about 8

a.m. On that day, accused-persons constructed a house in his land. He,

Mojiran Rahman restrained accused persons and then an altercation took

place. He lodged this case against accused persons for being refused to

respect his request. In his cross-examination, p.w.1 stated that on the day

of incident, no ‘marpit’ was taken place. He did not give any document of

the disputed land in Court. A Civil case is also pending in between them for

the  disputed  land.  Mandal  did  not  give  him  possession  of  land  after

demarcation. He does not know name of Sushil Patani's wife. Sushil Patani’s
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wife did not sale any land to him. He cannot remember the day & date of

the incident. His house is situated about 1 ½ k.m. distance from the place

of  occurrence.  Police  did  not  record  his  statement.  He  denied  that

accused-persons had not made house in his land. He denied that he had

lodged this false case against accused persons as such there is a Civil case

pending with accused persons and he had deposed falsely.

7. Hablu Ali (p.w.2) knows informant and accused-persons. The incident

took  place  about  5  years  ago and on  the  day of  incident,  he  was  not

present  in  his  house.  When  he  reached  his  house,  he  heard  that  an

altercation had taken place between informant and accused-persons. He

does  not  know  ground  of  altercation.  During  cross-examination,  p.w.-2

stated  that  he  cannot  say  when  he  did  hear  after  occurrence  of  the

incident. He cannot say from whom he heard the incident.

8. Kamala  Ray  (p.w.3)  knows  informant  and  accused-persons.  The

incident took place about 5 /6 years ago and at about 7/7.30 a.m. in the

morning. At that time, he was in his shop and then, he heard from one

customer  that  an  altercation  had  taken  place  between  informant  and

accused-persons for dispute over land. He does not know what did happen

later. In his cross-examination, p.w.2 stated that house of accused-persons

is situated about 300/400 feet away from his shop and there are many

houses. 

9. Dilu  Rahman  (p.w.4)  stated  that  he  knows  informant  and

accused-persons.  The  incident  took  place  about  4  /5  years  ago  and  at

about 10/11 a.m. in the morning. At that time, he was present at market

and from there, he saw both sides engaging in a quarrel. He did not go to

the place of occurrence. He does not know what did happen later.

10. Thus,  from  the  above  discussion  of  evidence  of  prosecution

witnesses, it is cleared that complainant and accused persons are engaged

in land dispute. A civil case is also pending between them and final order

yet to be passed. P.w.-1 did not submit any document to establish the fact

that the disputed land was under his possession at the time of occurrence

of the incident. The evidence of p.w.-1 and p.w.-4 show that an altercation

took  place  between  complainant  and  accused  persons.  But,  from  the

evidence of  prosecution witnesses,  it  is  not appeared that  the disputed
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land belonged to complainant at relevant time. P.w.-2 to p.w.-4 also did not

say that disputed land was under possession of complainant at the time of

occurrence of the incident. P.w.-4 did not say in his evidence that on the

day of incident, accused persons were constructing a house over the land

of  complainant.  So,  it  is  unsafe  to  hold  accused  persons  guilty  for

committing offence punishable u/s 447 IPC only on the basis of evidence of

p.w.-1.   

11. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  offence  against

accused persons beyond all reasonable doubt. Therefore, accused-persons

are acquitted from the offence u/s 447/34 IPC on benefit of doubt and set

at  liberty  forthwith.  Bail  bonds  stand  in  favour  of  accused  persons  are

extended for another period of six months in view of section 437A of Cr PC.

12. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 31st day of May, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:- PW- 1 Hasinur Rahman, (Complainant)

    PW- 2 Hablu Ali,

    PW- 3 Kamala Ray,

    PW- 4 Dilu Rahman,

  

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature of p.w.1.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


